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Deputy Commissioner for Patents

MEMORANDUM

Date:
October XX, 2009

To:

Patent Examining Corps

From: 
Peggy Focarino, 



Deputy Commissioner for Patents 

Subject:
Patent Examiner Patentability Determination 



Performance Element and Examiner Hoteling Waiver 



Period

I am pleased to announce the following policies:


· Patent Examiner Performance Appraisal Plan (PAP) patentability determination concerns and a


· Hoteling Waiver Period for Examiners. 


Patentability Determination

· No examiner shall receive an oral warning based upon a single clear error in Patentability Determination. 

· No examiner shall be deemed to have failed an oral warning improvement period on the basis of a single clear error in Patentability Determination.

· No examiner shall be deemed to have failed a written warning improvement period (statutory performance improvement period) on the basis of a single clear error in Patentability Determination.

· However, an examiner may receive an oral warning for multiple clear errors in Patentability Determination over a period of two or more consecutive quarters during a fiscal year.

· An examiner shall not receive a rating of record of less than Fully Successful for a fiscal year based upon a single clear error in Patentability Determination.

Waiver Period for Hoteling Employees

An employee who receives a rating of record of less than Fully Successful at the end of the fiscal year will be granted a waiver period of six (6) biweeks to continue to participate in the PHP.  The waiver period will begin the first full biweek after the rating of record is issued.  

At the end of the waiver period, the employee's performance for the six biweeks of the waiver period will be evaluated.  If the employee’s performance is at least Fully Successful in all critical elements during the waiver period, and the employee has at least 350 examining and examining related hours during the waiver period, the employee will remain eligible to participate in the PHP.

Achievement of at least Fully Successful performance during the waiver period has no bearing on the grant of a within-grade increase.  Performance for the purpose of granting a within-grade increase will be based on government-wide regulations, the Agency’s OPM approved Performance Appraisal System, and Agency policy as applied to POPA bargaining unit employees.

Achievement of at least Fully Successful performance during the waiver period has no bearing on the employee’s fiscal year rating.

If the employee’s performance is not at least Fully Successful in all critical elements during the waiver period, or if the employee does not have at least 350 examining and examining related hours during the waiver period, the employee will be removed from the PHP.  The employee will be given at least two (2) weeks prior written notice of removal from the PHP.
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